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CUSTODIAN AGREEMENT

THIS CUSTODIAN AGREEMENT dated ___________, 2014 (this “Custodian Agreement”), is by and among Colorado Fleet Trust 2014 (the “Trust”), a Colorado trust, as owner of the Leased Property (defined below) and lessor under the Lease (defined below) (in such capacity, the “Trust/Lessor”), ___________________, as trustee for the Trust (in such capacity, the “Trustee”) and the State of Colorado, acting by and through the Department of Personnel and Administration (the “State”), as custodian (the “Custodian”).

RECITALS

A. The Trustee has established, created and declared the existence of the Trust under a Declaration of Trust dated ___________, 2014 (the “Trust Declaration”), for the purpose of owning and leasing the Leased Property (as defined in the Lease Purchase Agreement dated ___________, 2014 (the “Lease”), by and between the Trust/Lessor, as lessor thereunder, and the State, as lessee thereunder (in such capacity, the “Lessee”).

B. The Trust/Lessor and the Trustee desire to contract for the Custodian to provide the custodial services set forth herein.

C. The Trust/Lessor will from time to time in the future deliver, or cause the Trustee to deliver, to the Custodian the Titles (defined below) to be held and safeguarded by the Custodian, as set forth herein.

NOW, THEREFORE, the Trust/Lessor and the Trustee hereby authorize the Custodian to so hold all of the Titles (defined below), as bailee and agent of the Trust/Lessor and authorize the Custodian to perform the following functions and duties in connection therewith, and the Custodian agrees to perform such functions and duties (in the case of the custodian, as bailee and agent of the Trust/Lessor):

Section 1. Definitions.  Unless otherwise defined herein, all capitalized terms used herein, including the premises thereof, shall have the meanings ascribed to such terms in the Lease and the Trust Declaration.

“Titles” means all physical certificates of origin for a vehicle  to the respective Leased Property, including any licenses, titles and registration papers to be issued with respect to such Leased Property in the name of the Trust.

Section 2. Safekeeping of the Titles; Custodian as Agent.  The Custodian hereby agrees to perform the following services for the Trust/Lessor with respect to the Titles:

(a) To hold in a fireproof storage vault and under its exclusive control each of the Titles and to use due care to safeguard, preserve and protect the same;

(b) Upon the written demand of the Trust/Lessor or the Trustee and in circumstances authorized in the Lease, the Custodian shall deliver and immediately release to the Trustee, on behalf of the Trust, any and all of the respective Titles at the time held by the Custodian, as well as all related information and documents required to be held under the Lease;

(c) To furnish to the Trustee, when Leased Property is added to or released from the Assets of the Trust or at any other time as is requested by the Trustee, a list of the applicable Titles containing such additional information with respect to such Titles which is reasonably requested by the Trustee;

(d) To permit inspection during the State’s normal business hours  and upon reasonable advance notice by the Trustee (including auditors of the Trustee or Trust/Lessor) of the Titles and the records of the Custodian relating thereto, such inspection to include the right to examine and make copies of any documents relating to the Titles and to interview personnel involved in the custody of the Titles;

(e) To furnish to the Trustee, upon the acquisition or addition of Leased Property, a confirmation that all records, documents and other instruments described in clause (a) above with respect to such Leased Property have been received by the Custodian; and

(f) To take any and all such other action with respect to the Titles as the Trustee, on behalf of the Trust, may, consistent with the rights and obligations of the Trust/Lessor under the Lease, reasonably request.

The Trustee hereby appoints the Custodian as its agent solely to take physical possession and custody of the Titles in accordance with the terms of this Custodian Agreement.  The Custodian hereby accepts such appointment.

Section 3. Payments in Respect of Titles.  The parties hereto agree that any amounts received in respect of the Custodian's possession of the Titles shall, unless otherwise provided by the terms of the Lease, be promptly paid over to and deposited with the Trustee, on behalf of the Trust pursuant to the Lease.

Section 4. Duties of Custodian Under Limited Power of Attorney.  The parties hereto agree that the Custodian may perform such duties, services or tasks for the Trust/Lessor and the Trustee, on behalf of the Trust with respect to the Titles and the Leased Property as set forth in the Limited Power of Attorney, of even date herewith, executed by the Trustee in favor of the Custodian and attached hereto as Exhibit A.

Section 5. Release of Collateral.  The Custodian may release the Titles and all related information and documentation held by the Custodian only as follows:

(a) the Custodian may release to the Lessee at any time any Title that has been released from the Assets of the Trust; and

(b) the Custodian may, in accordance with the provisions of Section 2(b) of this Custodian Agreement, release to the Trustee, on behalf of the Trust, the Titles and any records, documents and instruments relating thereto.

Except as described in this Section 5 and except upon termination of this Custodian Agreement, the Custodian will not release any Titles unless the Custodian is in receipt of written authorization from the Trustee.

Section 6. No Trustee Liability.  The Trustee shall not have any responsibility for loss or damage suffered by the Trust/Lessor with respect to any Title delivered or released pursuant to this Custodian Agreement.

Section 7. Termination of this Custodian Agreement.  This Custodian Agreement shall remain in effect until the date on which either of the following shall occur:  (a) the Lease shall have expired or otherwise been terminated; or (b) upon satisfaction of all indebtedness of the Trust, including indebtedness for any penalties, costs of collection or other charges, notification of which shall be provided in writing by the Trustee on behalf of the Trust.  Upon termination of this Custodian Agreement for any reason other than full satisfaction of indebtedness of the Trust, the Titles then held by the Custodian shall be forthwith delivered to the party designated by the Trustee, on behalf of the Trust, subject to the terms of the Lease.  Upon termination of this Custodian Agreement following satisfaction of indebtedness of the Trust, the Titles and materials relating thereto in the possession of the Custodian shall be delivered to the Trustee, on behalf of the Trust.  This Custodian Agreement shall not be subject to termination other than as specifically provided in this Section 7.

Section 8. Inspection Rights.  To the extent permitted by law, all records maintained by the Custodian with respect to the Titles shall be available for inspection or audit from time to time by the Trustee, on behalf of the Trust (or its designee), upon request of the Trustee, on behalf of the Trust, made with reasonable advance notice to the Custodian, such availability to include the right to examine and make copies of any documents relating to the Titles, with costs of same not to be paid for by the Custodian.

Section 9. Representations, Warranties and Covenants of the Custodian.
(a) The Custodian agrees to accept delivery of the Titles and to have and maintain continuous and exclusive possession and control over the Titles delivered to it under this Custodian Agreement.

(b) The Custodian shall exercise reasonable care and diligence in the possession, retention and protection of the Titles delivered to it hereunder.  The Custodian accepts the custodial duties and responsibilities imposed upon it hereunder and agrees to perform such custodial duties and responsibilities in a sound and prudent manner consistent in all respects with sound custodial practices and principles.

(c) The Custodian shall at all times maintain records containing the identifying information related to the Titles which are delivered to it to hold as Custodian pursuant to this Custodian Agreement and indicating that such Titles are titled in the name of the Trust.

Section 10. Miscellaneous.
(a) This Custodian Agreement shall be binding upon the parties hereto and their successors, transferees and assigns, and shall inure to the benefit of and be enforceable by all parties hereto and their respective successors, transferees and assigns.

(b) This Custodian Agreement may be executed and delivered in any number of counterparts, each of which, when so executed and delivered, shall be an original; provided, however, that such counterparts shall together constitute but one and the same instrument.

(c) Any provision of this Custodian Agreement which is prohibited, unenforceable or not authorized in any jurisdiction shall, as to such jurisdiction, be effective to the extent of such prohibition, unenforceability or nonauthorization without invalidating the remaining provisions hereof or affecting the validity or enforceability or legality of such provision in any other jurisdiction.

(d) THIS CUSTODIAN AGREEMENT SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH THE INTERNAL LAWS OF THE STATE OF COLORADO.

(e) All notices, requests, demands and other communications under or in respect of this Custodian Agreement shall be in writing or shall be delivered or mailed, first class, postage prepaid, or sent by facsimile transmission, to the parties at the following addresses (or at such other address for a party as shall be specified by the party to whom addressed): 

(i) if to the Custodian, to Department of Personnel and Administration, Division of Central Services, Facsimile: 303-866-5511, 1001 East 62nd Avenue, Room A-18, Denver, Colorado 80216, Attention: Ron Clatterbuck, Business Operations Manager, with a copy to Department of Personnel and Administration, State Purchasing Office, 633 17th Street, Suite 1600, Attention: John P. Weber, Contracts Manager, and

(ii) if to the Trust/Lessor or to the Trustee, to ______________________________, with a copy to ____________________________________.  

(f)
It is expressly understood and agreed by the parties hereto that (a) this Custodian Agreement is executed and delivered by _____________________________, not individually or personally but solely as Trustee on behalf of the Trust, in the exercise of the powers and authority conferred and vested in it, in such capacity, under the Trust Declaration, the Lease and this Custodian Agreement.

IN WITNESS WHEREOF, the parties have signed this Custodian Agreement as of the date first written above.

	COLORADO FLEET TRUST 2014, as Trust/Lessor 
  By _________________, 
  as Trustee of the Trust

By:



_______________________


	_______________________, as 
  Trustee for the Trust

By:



__________________________


	STATE OF COLORADO

JOHN W. HICKENLOOPER, GOVERNOR

By:



Kathy Nesbitt, Executive Director
            Department of Personnel and Administration


APPROVALS:

	ATTORNEY GENERAL
JOHN W. SUTHERS


By:



Lori Ann Knutson
Assistant Attorney 
General
	STATE CONTROLLER
ROBERT JAROS, CPA, MBA,JD



By:



Robert Jaros

State Controller


Exhibit A

IRREVOCABLE LIMITED POWER OF ATTORNEY

_________________________________ (the ______), in its capacity as trustee for the Trust, which is the owner of the Leased Property and lessor under the Lease (defined below), hereby constitutes and appoints THE STATE OF COLORADO, acting by and through the Department of Personnel and Administration (the “State”), as the true and lawful Attorney-in-Fact of the ________, and in its capacity and in its name through one or all of the persons set forth below, to perform the duties, functions and tasks and take the actions on behalf of the ________ related to the Titles or the Leased Property, as set forth below.

The following persons, or such other persons as may be designated by the State upon  written notification to the ________, are hereby authorized to execute such documents and take such other actions on behalf of the State, as Attorney-in-Fact for the ________, pursuant to and in furtherance of this Irrevocable Limited Power of Attorney:

1. Rene Ahl;

2. Ron Clatterbuck;

3. David Russell;

4. Terry Sisneros; and 

5. Theresa Harris
Except as otherwise provided herein, the powers conferred upon said Attorney-in-Fact under this Irrevocable Limited Power of Attorney are hereby limited to the ability to act for and on behalf of the ________ on matters pertaining to:

1. manufacturers' recall notices relating to the Leased Property;

2. traffic violations related to the operation or ownership of the Leased Property;

3. requesting “Duplicate,” “Salvage” or “Bond” Titles relating to the Leased Property;

4. executing Titles for motor vehicles that have been paid off, have come to the end of their term or have otherwise been released from the Lease; and

5. designation of the State's address on all Titles such that the Titles and any related documentation, including the foregoing items, are delivered to the physical address designated by the State.

Said Attorney-in-Fact shall have full power and authority to do all and every act and thing whatsoever requisite and necessary to be done relative to any of the foregoing as fully to all intents and purposes as the ________ might or could do if personally present.

All that said Attorney-in-Fact shall lawfully do or cause to be done under the authority of this Irrevocable Limited Power of Attorney is expressly approved, ratified and confirmed.

This Irrevocable Limited Power of Attorney and all power and authority hereby conferred is coupled with an interest and is, during the Lease Term, irrevocable.  This Irrevocable Limited Power of Attorney shall terminate at the end of the Lease Term.

The ________ is executing this Irrevocable Limited Power of Attorney solely in its capacity as trustee of the Trust, which is the owner of the Leased Property and lessor under the Lease and shall not incur any liability for its execution hereof or for any of the actions contemplated hereby.

No power is granted hereunder to take any action that would be adverse to the interest of the ________.

Unless otherwise defined herein, all capitalized terms used herein, including the premises thereof, shall have the meanings ascribed to such terms in the Lease Purchase Agreement dated  ___________, 2014, (the “Lease”), by and between the Trust, as lessor (in such capacity, the “Trust/Lessor”), and the State, as lessee, and the Custodian Agreement dated ___________, 2014 (the “Custodian Agreement”), by and among the Trust/Lessor, the Trustee and the State, as custodian.

IN WITNESS WHEREOF, the Trust has caused this Irrevocable Limited Power of Attorney to be executed this ___________, 2014.

______________________, as   Trustee of the Trust

By ____________________________________

Authorized Signatory

STATE OF COLORADO

)

) ss.

CITY AND COUNTY OF DENVER)

The foregoing instrument was acknowledged before me this _______________, 2014, by _________________ as ____________________________________, as Trustee of COLORADO FLEET TRUST 2014.

WITNESS MY HAND AND OFFICIAL SEAL, the day and year above written.

[SEAL]

Notary Public

My commission expires:
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